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Defective or Defensible?
Defending Product Liability Claims in Israel

Israel has the greatest number of lawyers per capita
out of any country in the world, so it was just a
matter of time before this litigious country caught
onto the product liability wave that has taken most
of the western world by storm.

Luckily for defendants, there are options in the
Israeli courtroom. The same innovative spirit
which Israelis are known for often leads them to
use products in unintended ways, thus paving
the way for the “product misuse” defense. We
recently used this argument to successfully defend
a Dutch commercial wall manufacturer after it
was sued by an Israeli contractor who, instead
of purchasing a complete wall, pieced together
smaller components for use in a hotel.
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Defense counsel utilizing this approach must
succeed in shifting the focus from the defendant’s
activity to the plaintiff's negligence by convincing
the court that the plaintiff assumed any risks
posed by the products by misusing them. This
can sometimes be a tricky proposition, given the
counterargument often used by plaintiffs that the
defendant knew or should have known that the
product would be “misused” in a specific way and
thus should have designed the product to be able
to withstand the potential misuse.

Which argument succeeds often turns on how
novel the plaintiff's use of the product was, and
consequently, the degree to which plaintiff's
activity was foreseeable to the defendant.

The CAMBRIDGE* Column

UNIVERSITY OF
CAMBRIDGE

The product misuse defense is but one of many
tools available to companies faced with product
liability cases in Israel.

As these cases become more prevalent, the
importance of selecting local Israeli counsel with
expertise in the nuances and intricacies of Israeli
jurisprudence cannot be overstated. It can often
mean the difference between a judgment for the
plaintiff and one for the defense.

*Adv. Gideon Fisher is the Chairman of the
Cambridge Club of Israel.

Menachem C. Klein, Esq. is a New York licensed
and trained attorney. He is a member of the firm's
international department.
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